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I, SUMMARY OF ARGUMENT 
POINT I; The Legislature's purposeful placement of the 
1984 Amendment to the Governmental Immunity Act, and the specific 
language used in the Amendment, evidences the Legislature's 
intent to subject the Amendment to the specific exemptions as 
further provided in the Chapter. 
POINT II; The State of Utah has admitted in its Brief, 
that, the State and its agents, failed to breach the coffer dams, 
and said failure caused Christensen and Griffith's damages. The 
failure of the State of Utah to breach the coffer dams once the 
dike project was concluded, does not constitute the management of 
flood waters and other natural disasters as contemplated by the 
Legislature in enacting the 1984 Amendment. 
POINT III; Unconstitutional taking without due process 
and impairment of a valid contract were raised by Christensen & 
Griffith in the lower Court, and are appropriately brought before 
this Court. 
II. ARGUMENT 
POINT I 
THE 1984 AMENDMENT TO THE UTAH GOVERNMENTAL 
IMMUNITY ACT IS SUBJECT TO THE SPECIFIC 
EXEMPTIONS PROVIDED IN THE CHAPTER. 
Christensen & Griffith Construction Company (Christensen 
& Griffith) concur with the State of Utah that rules of statutory 
construction require the Court to construe statutes "on the 
assumption that each term is used advisedly and that the intent of 
the legislature is revealed in the use of the term in the context 
and structure in which it is placed." (emphasis added) (Appelant 
brief pages 13 & 14 citing Ward v. Richfield City, 716 P.2d 265, 
266 (Utah 1984).) 
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The Legislature chose to place the 1984 amendment as 
part of §63-30-3, which is prefaced by and subject to the specific 
waivers as "otherwise provided in the chapter." The specific 
placement and structure of the 1984 amendment reveals that the 
Legislature intended that the amendment be subject to the specific 
exemptions from governmental immunity as further provided in the 
chapter. Further, the use of the term ".governmental functions" by 
the Legislature, would indicate that the Legislature was well 
informed and advised of this Court's interpretation of the Utah 
Governmental Immunity Act in Standiford v. Salt Lake City Corp, 
605 P.2d 1230 (Utah 1980). 
In 1980, this Court in Standiford, supra, held that 
governmental immunity is analyzed by a two-part test. The first 
step in the analysis is to determine whether the government's 
activity that caused injury was a "governmental function" 
essential to the core of the governmental activity. The second 
step of the analysis, if the activity is held to be a governmental 
function, is to determine whether the immunity has been 
specifically exempted as otherwise provided in the Act. 
The Legislature chose to use this Court's term 
"governmental function" to civoid any uncertainty as to their 
intention that the activities described qualified as a 
governmental function. However, although apparently well informed 
of the Standiford test, the Legislature did not choose to 
specifically eliminate the described activities from the further 
waivers of governmental immunity. Rather, their placement of the 
amendment in §63-30-3 and the language chosen, shows that the 
Legislature intended the amendment to be subject to the specific 
waivers of immunity and the Standiford test. 
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POINT II 
THE ACTIONS OF THE STATE OF UTAH WERE NOT 
WITHIN THE SCOPE OF THE LEGISLATIVE 
INTENT. 
Assuming arguendof that the 1984 amendment grants the 
State of Utah total immunity from the management of flood waters and 
other natural disasters, the actions that caused Christensen & 
Griffith's damages are not those envisioned by the Legislature when 
enacting the amendment. Christensen & Griffith acknowledge that 
Utah experienced some of its worst flooding in 1983f and that this 
amendment may have been influenced by such flooding. The 
Legislature determined that in light of the devastation created by 
the flood waters, emergency measures would need to be taken by 
governmental entities to control the flood waters. The Legislature 
wanted the governmental entities to move quickly and appropriately 
to control the flood waters. In an effort to facilitate quick and 
immediate actions by the governmental immunities, the Legislature 
enacted the 1984 amendment to provide immunity from damages caused 
by the emergency and necessary actions. 
Christensen & Griffith do not dispute that the dike 
project on 1-15 was a result of the high water level of Utah Lake. 
Howeverf the damages suffered by Christensen & Griffith are a 
result of the State of Utah's failure to breach the coffer dams once 
the dike project was finished. The State of Utah admits that it 
failed to remove the coffer dams at the conclusion of the dike 
project; as a result of the failure to remove the coffer dams, the 
water on the East side of 1-15 remained 1' to li' higher than the 
water level on the West side of 1-15 until mid September, 1984; and, 
said failure and resulting high water on the East side of 1-15 
caused the damages suffered by Christensen & Griffith. (See 
Respondent's Brief pages 21 to 22.) 
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The activities that caused Christensen & Griffith's 
damages were not activities managing flood waters and other natural 
disasters, it was the negligent failure of the State of Utah, and 
its agents, to remove the coffer dams once the project was 
concluded. Even after receiving notification by Mr. Kemp on 
numerous occasions that the waters on the East side of 1-15 were not 
receeding in correspondence with the waters of Utah Lake, the State 
of Utah failed to take the appropriate actions to breach the coffer 
dams. The State's refusal to breach the coffer dams continued even 
until September 12, 1984, when an employee of Christensen & Griffith 
breached the coffer dams himself. The negligent acts or omissions 
on the part of the State of Utah are not consistent with the intent 
of the Legislature in its enactment of the 1984 amendment. (Kemp 
Deposition pages 158, 159, 163, 164, 166 & 167). 
POINT III 
CONSTITUTIONAL HAZARDS OF TAKING WITHOUT DUE 
PROCESS AND PROHIBITION FROM ALTERING OR 
EFFECTING VALID CONTRACTS WAS RAISED IN THE 
LOWER COURT BY CHRISTENSEN & GRIFFITH 
Christensen & Griffith, in Point III of its Memorandum 
in Opposition to the State of Utah's Motion for Summary Judgment, 
raise the question of whether the immunity from liability under 
the 1984 Amendment would apply under "circumstances where the 
contract between Provo City and Christensen & Griffith 
Construction was entered into on March 5, 1984 (by contrast to the 
effective date of the amendment to Utah Code Annotated 63-30-3 
which is March 29, 1984). Further, work had already commenced on 
the State's project prior to March 29, 1984." Christensen & 
Griffith's argument regarding the impairment of the valid contract 
between Provo City and Christensen & Griffith is appropriately 
brought before this Court. 
-4_ 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Christensen & Griffith further asserted in the lower 
Court that numerous questions of material facts remained 
unsettled, which would include the question of fact regarding the 
unconstitutional taking of Christensen & Griffith's property in 
violation of due process requirements. Therefore, the issue is 
appropriately brought before this Court. 
CONCLUSION 
The 1984 amendment to the Utah Governmental Immunity Act 
does not grant the State of Utah total and complete immunity, but 
is subject to the specific exemptions as further provided in the 
Act. Further, the actions or omissions on the part of the State of 
Utah that caused the damages to Christensen & Griffith are not the 
activities described in the 1984 amendment. 
Therefore, the Summary Judgment in favor of the State of 
Utah should be reversed and the case be remanded to the District 
Court. 
DATED this^ffig day of February, 1989. 
BRUCE L. RICHARDS & ASSOCIATES 
Attorneys for Appellant Christensen 
and Griffith Construction Company 
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